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EDITORIAL NOTES. 


THERE WERE some unusually interesting cases before our Supreme court 
at the June term, some in which motion for arguments were made and 
some in which decisions were rendered. On the opening day Mr. Jus- 
tice Depue presided in the absence of the Chief Justice. The motion 
to disbar two well-known Hudson county lawyers came up, but was not 
regularly heard. There was another motion to disbar in the case of a 
lawyer, Howard, now serving a year’s sentence in Hudson county for 
obtaining a false affidavit in a pension case. There was also a case in 


which the honor of a legal firm in Trenton was concerned and it is stated 
that still another matter of a similar nature is to come up at the next 
term in Essex county. All which shows either that members of the bar 
of this state are behaving themselves unseemly, or that they are just 
being found out, or that they are the innocent victims of circumstances. 
In any event may the truth prevail and the honor of the Bar of New 
Jersey maintained as unsullied as during a hundred years past. 


AMONG THE decisions rendered was that by Mr. Justice Depue upon 
the anti-race track or gambling amendment to the Constitution. The 
court disposed adversely of all of the technical points raised by the 
counsel for the race track men and dismissed the writ of certiorari sued 
out in the name ot Charles Bott to bring up for review the action of the 
State Board of Canvassers in declaring the amendment carried. The 
amendment, the Justice said, was properly passed by two succeeding 
Legislatures, and it and the other amendments voted for were properly 
submitted on a single ballot, in accordance with the language of the 
Constitution and the custom followed in submitting amendments in form- 
er elections. In disposing of the objection, that the amendment did not 
receive a majority of all the votes cast, the court said that it was suffi- 
cient that the amendment had received a majority of the votes counted. 
It was not, Justice Depue said, the intention of the Constitution that the 
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961 ballots rejected by the local canvassing boards should be includ- 
ed in determining the total number of votes cast on the question of 
adoption or rejection of the amendment. An excess of votes for, over 
votes against, was a majority in favor of the amendment such as was re- 
quired by the Constitution. After announcing this decision the Justice 
made a further announcement, in which he said that even if the amend- 
ment had not been properly adopted the court was powerless to set aside 
the Governor’s proclamation making it a part of the state Constitution. 
The Constitution conferred upon the legislature the sole authority to 
provide how the result of an electicn on constitutional amendments 
should be determined, and that the power had been vested in the State 
Canvassing Board and the Governor. Mr. Justice Garrison filed a dis- 
senting opinion, in which he denied that the Supreme court was without 
jurisdiction, if it had been satisfied that the amendments had not been 
properly adopted. But he concurred in the general result. It is not 
believed that the case will be carried up to the Court of Errors and Ap- 
peals in view of the unanimous opinion of the Supreme court that the 
amendment was adopted and is now a part of the Constitution. 


IN THE matter of the conduct of the common council of Camden, when 
a writ of certiorari was served upon them, it was held that the mayor, 
president of council and city clerk were in contempt, and a rule was 
made for sentence to be passed on the offenders. ‘They were ordered to 
be arrested by the sheriff of Camden county, and each held in $500 
bail, and it was held “that each in his own way set at naught the com- 
mand of the court, ignored its authority and set an example that, if fol- 
lowed, means the substitution of lawlessness for law and need of judicial 
control over municipal bodies.” 





THE Supreme court declared unconstitutional the act of 1895, under 
which towns, townships and boroughs of over 5,000 population may in- 
corporate as cities. This upsets the city governments of Englewood, in 
Bergen county, and Dover, in Morris county. A quo warranto was 
taken out on the ground that the act was special legislation. The 
act provided that cities organized under the act shall not be governed 
by any general laws which are not expressly stated to be amendments to 
the act. The effect of this provision is to establish a class of cities with 
a government distinct from the government of other cities of a similar 
population, and this violates the prohibition of the constitution against 
special or local laws regulating internal affairs of municipalities. 
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THe Strate Law Library at Trenton, has recently been enriched 
with a set of the Hawaiian law reports. It is problematical what value 
these cases will have in this state as precedents, but they are of exceed- 
ing interest, from an historico-legal standpoint. In the early volumes 
is to be seen the unusual spectacle of the common law developing in a 
land where there existed a dominant native race, retaining its own 
language, customs and institutions, and preserving the principles of 
monarchy under successive written constitutions. Rex v. Booth, 2\Haw. 
616, is a good illustration. Astatute which prohibited the sale of intoxi- 
cating liquors to natives was held constitutional, although it left other 
subjects of the King free to indulge. Here a court of justice, called 
upon to pass on the constitutionality of legislation according to the forms 
of American law, was obliged to consider the force and effect to be given 
to a written constitution, freely granted to the people by an absolute 
monarch, in whom was vested at once all the supreme powers of govern- 
ment, and the paramount title to all property within his dominions; a 
constitution neither ordained by the people, nor coerced by the nobles. 
The case is surely unique in constitutional law. 


— —» 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


(Sixteenth Article.) 
ATTORNEY-GENERAL ROBERT GILCHRIST. 


The subject of our sketch was born in Jersey City August 25, 1825. 
His father was Robert Gilchrist, senior, and his mother was Fanny 
(Vacher) Gilchrist, a daughter of Dr. Vacher, who was a distinguished 
French surgeon, and who accompanied the Marquis de Lafayette to this 
country as his personal surgeon, and in that capacity went through the 
Revolutionary war. After the war was ended he remained in this coun- 
try and settled at Morristown, N. J. 

Robert Gilchrist, senior, was a distinguished citizen of Hudson coun- 
ty. Upon the formation of the county he was elected county clerk and 
held that office for twenty-five years. Upon the formation of the county 
there were no county buildings or public offices, and Mr. Gilchrist 
opened the county clerk’s office in the basement of his house on Wash- 
ington street, Jersey City. The same building now forms a part of the 
Washington hotel. The clerk’s office was continued there until the court 
house was erected in 1844. In 1844 he was the sole delegate from Hud- 
son county to the constitutional convention, and took part in forming the 
valuable and important constitution of this state which has remained un- 
til the present day with but little modification. 
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He was elected mayor of Jersey City in 1850, and was the last mayor 
before Jersey City consolidated with the township of Van Vorst, and in 
1851 he was elected mayor of the consolidated city by unanimous con- 
sent, no one having been nominated against him. 

It was from such a father that the attorney-general received his early 
training and was directed in his education and preparation for business. 
His early education was obtained at the private school kept by Mr. Rus- 
sell, afterwards by Mr. William L. Dickinson, in Jersey City, except 
three years spent at Crane’s academy at Caldwell, Essex county. His 
classical studies at school were limited, consisting of alittle Latin and no 
Greek. 

In 1843 he took up the study of law with Joseph Annin, Esq., and 
later continued his studies with the Hon. Isaac W. Scudder, and was 
admitted to the bar of New Jersey as an attorney at April term, 1847. 
In the same class with him was the Hon. John P. Stockton, who was af- 
terwards United States Senator and Attorney General of this state for a 
period of twenty years. Mr. Gilchrist was admitted as counsellor at 
April term, 1850. 

Upon coming to the bar in 1847, he immediately entered into partner- 
ship with Mr. Scudder, which lasted for a period of ten years, until 
1857. He had other partners, the most notable being Alexander T. Mc- 
Gill, now Chancellor of the State. But for a considerable part of the 
time, while he was engaged in practice, he had no partner, relying in- 
stead upon a managing clerk and other clerical help. 

He early took an interest in politics, and in 1857 was elected to the 
General Assembly from Hudson county. He took an active part in the 
House, and was determined in his opposition to the granting or renewal 
of private bank charters; in fact so determined was his opposition, that 
he started the sentiment which resulted in bringing all new banks under 
the general banking law. One of his remarks made in the Assembly 
has lived; he said: ‘* A bank which was allowed to issue bills on its 
own credit, and not based upon any security was as explosive as gun 
powder.” I think that no private bank charter has been granted or re- 
newed in this state since that time, and that for over thirty years, under 
the national banking system, all bank circulation has been secured by 
government bonds, so that a note holder has not lost a dollar. Prior to 
1857, large sums of money had been lost by broken banks that tailed to 
redeem their notes. This fact shows how advanced Mr. Gilchrist was 
in sagacity at this early age of his llfe. 

At the breaking out of the Civil War he became deeply interested in 
the preservation of the Union; and, although engaged in a very exten- 
sive law practice, he joined the three months’ volunteers, and went to 
Alexandria as captain of Company F, (Montgomery Guard), Second 
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Regiment, New Jersey Volunteers. At the time of the battle of Bull 
Run he was with his regiment, which formed part of the brigade under 
command of Gen. Theodore Runyon, then stationed at Alexandria. Dur- 
ing the war Mr. Gilchrist was a staunch and active supporter of the 
government. 

In 1866 Mr. Gilchrist ran on the Democratic ticket for Congress, but 
was defeated by the late Hon. George A. Halsey. 

Upon the incoming administration of President Grant in 1869, Hon. 
George M. Robeson, who was the Attorney-General of the state of New 
Jersey, resigned to take a seat in General Grant’s cabinet as Secretary 
of the Navy, and in June, 1869, Governor Theodore F. Randolph ap- 
pointed Mr. Gilchrist Attorney-General. Upon the assembling of the 
legislature in January, 1870, Governor Randolph nominated him for « 
full term, and he was confirmed and held the office one term, and until 
1875, when he was succeeded by Governor Joel Parker, who held the 
office for a few months, when he resigned, and the Hon. Jacob Vanatta 
was appointed. 

Mr. Gilchrist was tendered a seat upon the Supreme court bench by 
Grovernor Joseph D. Bedle, which he declined. He had an ambition to 
be Chancellor, and when the second term ot Chancellor Runyon expired 
he was a candidate before Governor Green for the office, but the ap- 
pointment went to the Hon. Alexander T. MeGill. 

As a citizen Mr. Gilchrist was kind ind devoted to his friends, and 
for nearly forty years of his life, or up to the time of his marriage, his 


earnings were devoted to charity or expended on his relatives and 


friends. He was ever helping those in distress. I will mention one case 
as an illustration. A member of the New Jersey bar, of a distinguished 
family, nad fallen through dissipation and had been deserted by his fam- 
iv, and in this fallen and abandoned position, Mr. Gilchrist picked him 
up, went to Washington, got him appointed to a foreign consulate, and 
kept him there in office for some time. 

Upon coming to the bar Mr. Gilchrist developed an indefatigable in- 
dustry, in the study of his causes and in finding out all possible facts and 
details which could be obtained. In this search and investigation he 
would often work at his office until four o’clock in the morning, and 
some times all night. In this way he became a great student of books, 
and he began to purchase them early in life. He was a member of the 
Law Institute in New York city, which owns one of the greatest law 
libraries in this country. He continued the purchase of books as long 
as he lived, and at the time of his death was the owner of the largest 
private law library in the state of New Jersey. 

When the law library of Jersey City was started in 1873, he joined it, 
but continued his connection with the Law Institute in New York city, and 
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after the Jersey City library had grown to be of importance Mr. Gilchrist 
wanted added to it the reports of the states of Kentucky, Tennessee, Ala- 
bama and Mississippi which the library association was not able to purchase 
He applied to me as president of the association to mortgage the books 
for this purpose, which I declined, as I desired to keep the library asso- 
ciation out of debt. Soin order to get these books he went about among 
the members of the bar and got up a special subscription of stock to pur- 
chase these sets of reports. It was really a donation to the library, and 
he accomplished this by reason of his personal popularity and because 
he allowed the members of the bar to use his private library, for, with 
the books owned by the law library of Jersey City and Mr. Gilchrist 
individually, we had in the city about all the law works that any practic- 
ing lawyer would desire to consult. 

Upon the formation of the Matthiessen & Wiechers’ Sugar Refining 
Company in Jersey City, (popularly known as the sugar house and one 
of the largest industries of the city), Mr. Gilchrist became its general 
counsel and remained so during life. It was in their employment that 
he won his first great distinction. A Mr. Jasper had invented a centrif- 
ugal machine for refining sugar. It became necessary to use many such 
machines in the sugar house and Jasper claimed that the centrifugal ma- 
chines used by Matthiessen & Wiechers were infringements on his 
patents. This resulted in a long litigation in the United States courts, 
which lasted for years, but Mr. Gilchrist with the aid of great patent 
lawyers succeeded in successfully defending the company, and Mr. Jas- 
per never recovered any damages. 

The great talent of Mr. Gilchrist was early discovered by Mr. Edwin 
A. Stevens, of Hoboken, who had cometo be one of the leading men in 
the management of the Camden and Amboy Railroad Company, and of 
the great Stevens’ interest in Hoboken, and he sought Mr. Gilchrist’s 
counsel and advice in the management of his great business interests. 
The struggle was going on between the two monopolies; one, the monop- 
oly of the railroad, and the other of the bridges over the Hackensack and 
Passaic rivers. The Stevens’ interest decided to break down the mo- 
nopoly of the bridges, and obtained an act in 1860, supplemental to the 
charter of the Hoboken Loan and Improvement Company, to build 
railroad from Hoboken to Newark, and crossing the two rivers in ques- 
tion. 

The proprietors of the bridges, then the New Jersey Railroad and 
Transportation Company, claimed the exclusive right to bridge these 
rivers until 1890, and held that no railroad could cross them within cer- 
tain prescribed limits, uutil after that time. The charter of the Ho- 
boken Company was evidently drafted by Mr. Gilchrist and Judge Jo- 
seph P. Bradley, so as to entirely avoid the monopoly act ot 1790, cre- 
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ating the bridge monopoly; and in the legislative grant to cross these 
rivers, the structures are not named as bridges, but as viaducts; al- 
though the term bridge is used in other parts of the act, clearly to illus- 
trate a structure heretofore known as a bridge. The grant was in these 
words: ‘‘ With power to erect and maintain, or cause to be erected 
and maintained, the necessary viaducts over the Hackensack and Pas- 
saic rivers.” 

The proprietors of the existing bridges filed a bill in the Court of 
Chancery and applied for an injunction to restrain the erection of other 
bridges. The cause was heard by Chancellor Green, and argued by 
Chancellor Zabriskie and Attorney-General William L. Dayton for the 
complainants, and by Mr. Gilchrist and Judge Bradley for the defend- 
ant. The injunction was denied, the Chancellor holding that the struc- 
ture was not such an one as was contemplated by the act of 1790. The 
case is reported in 2 Beasley’s Chancery, page 81 

The cause went by appeal to the Court of Errors and Appeals, and 
was argued in that court by the same counsel The opinion in the Court 
of Appeals was prepared by Mr. Justice Vredenburgh, and is reported 
in 2 Beasley, page 503 

In the preparation of the cause, the Messrs. Gilchrist and Bradley de- 
scribed their structure iu their answer as follows: ‘That the bridge 
which they are erecting is solely for the purpose of completing their 
railroad, as authorized by the act. That it will be so constructed that 
no foot passenger or animal, nor any vehicle or carriage of any kind 
known or in use in the year 1790 (the date of the complainants’ grant) 
can safely cross it; that the bridge is being constructed, and is intended 
to be used exclusively as a viaduct for their railway, for the passage of 
locomotives, engines and railroad cars over the river in their transit be- 
tween Newark and Hoboken; and that the engines and cars cannot 
cross the river upon the bridge of the complainants, nor upon any bridge 
known or used in 1790.” 

The Chancellor evidently considered the structure a bridge, as ex- 
pressed in his opinion in these words: The construction of an aque- 
duct for the passage of a canal or of water-pipes across the river, though 
a bridge and within the terms of the prohibition, would be no violation 
of the grant.” 

In the Court of Appeals Judge Vredenburgh struck out upon new 
lines vf thought. He turned his back upon the beacon iights, cut loose 
from landmarks, and plunged outinto mid-oceanand in deep seas, and bold- 
ly took the position that the structure in course of construction was nota 
bridge ; that no structure over a stream could be a bridge without a 
footpath for man, and a roadway for animals and vehicles; that it was 
the pathway that constituted the bridge; and that structures over rivers 
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without the foot pathway for man and beast were not bridges. Under 
this view, if the structure was a viaduct and not a bridge, the complain- 
ants had no standing in court, and their bill should be dismissed. In 
this view the Court of Appeals concurred; and the cause went by ap- 
peal to the Supreme court of the United States, where the views of 
Judge Vredenburgh were concurred in, and the bridge monopoly over 
these rivers was gone forever, so far as structures were concerned which 
varried over railroads. 

The next cause of great importance in which Mr. Gilchrist appeared 
as counsel was the case of the Pennsylvania R. R. Co. v. The National 
Railway Co., decided by Vice-Chancellor Dodd at February term, 1873, 
and reported in 8 C. E. Green’s Chancery 441. The monupoly grant 
to the Camden and Amboy R. R. Co. expired in 1869, and a competing 
railroad between New York and Philadelphia could then be constructed 
provided a charter for such a road could be procured from the Legisla- 
ture. No such charter could be procured in opposition to the Pennsy|- 
vania R. R. Co. as lessees of the united railroads of New Jersey. 

The promoters of the National Railway attempted to cross the state 
by uniting several railroad charters granted for local roads, but never 
intended as competing lines. The attempt, and the litigation follow- 
ing, caused great excitement in the state, and was the general topic 
of conversation for over a year in railroad and court circles. The 
application was for an injunction to restrain the building of the road 
and the following distinguished lawyers appeared in the cause: For 
the complainants, Mr. Williamson, Mr. Stockton and Mr. Cuyler; for 
the defendants, Attorney-General Gilchrist, Mr. Shipman and Mr. C. 
Parker. The injunction was denied. 

The Legislature was in session at thetime the decision was pronounced, 


and passed the general railroad law, which was approved April 2, 1873. 
Under this act the promoters of the National Railway Co. incorporated 
and constructed the Delaware and Bound Brook railroads which form a 
part of the new line between New York and Philadelphia. 

JacoB WEART. 


Jersey Vity, N. J., June, 1898. 
[TO BE CONTINUED. ] 


_ ——=—aP - ae — 


SERGEANTS-AT-LAW IN NEW JERSEY. 


The question has been frequently asked and yet never finally answer- 
ed as to why the office of sergeant at-law was abolished in this state. 
Created in colonial times, in imitation of the English custom, sergeants- 
at-law were regularly appointed by the court until September term, 
1837. At that time thirteen counsellors were called to this ancient and 
ho rable office, but thenceforth no further appointments were made. 
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An examination of the Supreme court records during the years 1836 
and 1837 shows that no order was entered dispensing with the office, 
consequently information must be sought from those whose personal 
recollections embrace the period. 

The Hon. John Whitehead, of Newark, has kindly furnished a per- 
sonal letter which throws light upon the matter. Mr. Whitehead was 
admitted to the bar in 1840, having studied with his uncle, the Hon. 
Asa Whitehead. From him Mr. John Whitehead learned that the of- 
fice of sergeant-at-law was a mere honorary appointment awarded at 
the pleasure of the Supreme court, to those who were judged by that 
tribunal as pre-eminently worthy of the distinction, by their standing at 
the bar. There was much jealousy and more feeling manifested by some 
unsuccessful lawyers who did not receive the recognition at the hands of 


the court. This recognition these unfortunate ones thought they de- 


served, while others, not so worthy in their opinion, were recognized. 
“This,” says Mr. Whitehead, ‘‘led the court simply to abandon the 
practice without making any special order.” 

Mr. Whitehead is quite sure there was no ceremony connected with 
the appointment. 

In 1838 the Hon. William Paterson of Perth Amboy, was admitted as 
attorney, or about a year after the office of sergeant-at-law was abol- 
ished. In all respects Mr. Paterson agrees with Mr. Whitehead as to 
the causes which led to the abolition of the office. Indeed, Mr. Pater- 
son says, sergeants became obsolete by “innocuous desuetude.” He 
further adds: ‘In my apprenticeship, it was the tradition, that in the 
palmiest days of the descendants of Sergeant Buzfus and Sergeant Snub- 
bin (Bardell v. Pickwick) the sergeants were initiated into office 
with much ceremony and the appurtenances usually accompanying an 
induction into the mysteries of the degree.” 

It was for the purpose of settling this point sometime discussed that 


these investigations were made. Francis B. LEE. 
T; enton, N ° June, 1898. 





oe 


THE UNITED STATES OF AMERICA. 


The following is a portion of an interesting and patriotic address de- 
livered by Hon. Cortlandt Parker before the Newark Lawyers’ Club on 
May 20, the topic being “‘ The United States of America: ” 

‘*A Nation loving peace—whose grandest triumphs were those of 
peace, who hated war, yet made it for self-preservation, for nationality 
and freedom, and for naught else; who poured out blood and treasure 
and life without a murmur, rather than that their matchless government 
should die, and yet when nationality was safe rushed from battle into 
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each other’s arms, forgave all, each io the other, and entered upon peac 
again; its great warrior, who won in the final conflict, giving to bis 
country the priceless motto and principle, his most valued legacy, ‘ Let 
us have peace.’ 

“ And now this peace-loving land is at war! War necessary for tru 
peace, because peace to be real, must always be secure, and there is no 
security so long as there remains commanding our territory a neighbor 
that could and did for years and years demand our neutrality in the 
presence of shocking tyranny aud barbarity, and at last while we were 
still hoping and believing that our neutrality might help their righteous 
success could repay our sacrifices and labor to comply with treaty by 
perfidious attack in its harbor upon a vessel which was its guest, and, 
choosing a moment for that attack when its confiding crew were taking 
their rest in sleep, assassinating three hundred and sixty of our sailors and 
destroying our splendid warship by submarine mine explosion. This event 
was the climax of along series of outrages —the only reparation for which 
could be, and prevention of them, the exclusion of Spain from Cuba, and the 
annulment ot her sovereignty there. And so, hating war, vet finding war 
made on us, we have appealed to the God of right and of battles. And 
what a change in the United States has the war already made!  Enter- 
ed upon with horror and universal hatred to the heart’s core of the re- 
sponsibility laid upon us, now, with only thirty days since its declara- 
tion, it is evident to any careful observer that this war is destined to 
make a different and a better nation of us than we have ever been. 

* For, first of all, the United States, through it has, in an instant, be- 
come a more united nation than ever before. The dying embers of our 
Civil War yet emitted a dull heat. But the call to arms brought South 
and North together so that the prayer of the great statesman and orator 
of the past seems now actually granted, and ‘Old Glory” with her now 
nigh fifty stars floats throughout the whole land, bearing to faith, and 
almost to sight, the grand inscription so dear to every patriotic heart of 
‘Liberty and Union, Now and Forever, One and Inseparable.” The 
North, East and West gather upon the hills and coast of the South, wel- 
comed by all, in martial array, joining with the men of the South in one 
common object. Confederates and Federals lock in arms, leaders from 
both sides are placed in joint command. Fitzhugh Lee, the relation of 
the distinguished general-in-chief of the Southerners, and a son of the 
chieftain who received that beloved Southerner’s surrender, but would 
not take his sword, are going together to fight tor the Stars and Stripes, 
now “Old Glory” to them both. And in the halls of Congress and among 
the people everywhere, now that war is declared, how unanimous the 
agreement. ‘Our country, right if possible, but, right or wrong, still 
our country.” Parties agree. The Spaniards thought to have the South 
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rise against the North. Fools and blind! The unanimous enthusiasm, 
the wish to give freedo.n to others and safety to ourselves, convinced that 
only through war can we have peace, have made us a far more united 
people than ever before. 

‘“‘And, as I have said, the thirty days of war have made us not only a 
better but a different United States. Almost within a week after the 
formal declaration a hero appeared, his very name scarcely known be- 
fore, who coolly and as if pursuing his every-day avocation marches his 
ships over or between torpedoes and mines, he cares not what, into the 
bay of a chief city of the enemy, awakens them in early morn, and in 
three or four hours wins the most complete victory known to naval war- 
fare, destroying a dozen ships of war, all without loss of life on his own 
fleet; and now, before all mankind he stands, modestly great—Dewey, 
the peer of Nelson and Farragut. His victory gives us a great colonial 
possession. Followed up, as it probably will be, 7,000,000 of people 
will be added to our dominions, with 100,000 square miles of territory. 
What course we shall pursue in regard to this acquisition it is idle now 
to discuss. We shall wait till we finally win the peace for which we 
wage the war. But this victory and its importance has made us a differ- 
ent nation before mankind. Witness the evident apprehension of some 
European powers lest we gain too much, and better still, the undisguised 
desire of the great nation from whom we sprung that all roots of bitter- 
ness between them and us, roots that have now and again shown them- 
selves during the one hundred and twenty years that we have been 
separated, should be dug up and cast away, and that Britain and this 
Union should be allied defensively hereafter. 

‘*The consequences of the last thirty days are as yet not to be dis- 
cussed. If we keep what we win, our whole course of policy must 
change. We must, beyond all other things, have a navy equal to that 
of any European power. We must have a regular army to match. We 
must keep garrisons in our colonies, We must transfer our freedom and 
the intelligence of our people to these islands, whose population is so 
unfit for freedom. We must in all things accept the destiny which 
Providence seems to mark out for us. Pioneers of freedom so tar; ex- 
emplars to the world of the blessings of republican government; carry- 
ing with us wherever we go, and with whomsoever we have relations, 
Christian civilization; believing that to our Declaration of Independence 
and our Federal Constitution all the freedom enjoyed abroad is largely 
due, we must act in the future gradually, prudently and in fear of God 
as ministers for the carrying out of His apparent will. 

‘“**Let not him that putteth on his armor boast himself as he that 
taketh it off.’ Let us not be too sure of our victory; at any rate 
let us not be too sure of its speedy advent. We may be called to great 
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suffering, to prolonged strife. Victory at last must be ours. Let us be 
ready for whatever. comes to pass. One day we shall be victors. And 
then will begin an era of peace, requiring statesmanship of highest 
range—peace which will be hailed with the acclamation of all good human- 
kind, and with the gratitude of a nation in the South, and another in the 
distant Pacific, who shall, through us, be taken from darkness profound 
into the marvelous light of Christian freedom and Christian civilization.” 


—_- ~~ - e—- —_— 


LAWS OF 1898. 





The following are the important acts approved and published since 
the last number of the JoCRNAL: 

Chapter 204 is an important act concerning libel suits, as it enacts 
that any person who wilfully states, delivers or transmits, by any 
means whatever to any editor, reporter, etc., of any publication any li- 
belous statement untrue in fact concerning any person or corporation, and 
secures its actua] appearanee in print, is guilty of a misdemeanor, with 
maximum fine of $500 or imprisonment at hard labor not exceeding two 
years, or both. In the second section it is enacted that in actions for 
libel the defendant may give proof of intention and the plaintiff must 
prove malice in fact or that the defendant, after being requested in writ- 
ing, failed to detract the libelous charge, or otherwise shall recover only 
actual damage proved. 

Chapter 207 makes it lawful for any person for whose benefit any 
contract has been made to maintain an action thereon in his own name, 
and to use the same by way of defense, notwithstanding the considera- 
tion of such contract did not move from such person. 


ERNST WULFF v. MELWINA WULFF. 
(N. J. Court of Chancery, May 11, 1898.) 
[Reported expressly for the New Jersey Law Journal. ] 
Divorce—Desertion— Defense. 


Mr. John I. Weller for the petitioner. 

Mr. Charles C. Black for the defendant. 

Pitxey, V.C.: The petition sets out, and the defendant admits, a de- 
liberate desertion on April 14, 1894, by the defendant of the petitioner’s 
house, where they had previously been living together. 

The defense is that the wife was compelled to leave the husband by 
reason of a long series of acts of extreme cruelty on his part towards her, 
under the rule prevailing in this state, of which McVickar v. McVickar, 
1 Dick. 490, is one of the latest instances. 
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In answer to that defense the petitioner set up and proved that after 
the desertion of the wife she brought a suit in this court against him 
asking for a divorce from bed and board, based upon the very same acts 
of cruelty on which she now relies as a defense to this suit. That cause 
was defended by the petitioner with success, and the suit was dismissed 
on the merits. 

It was argued that the same degree of cruelty was not requisite in or- 
der to justify a wife in deserting her husband as is necessary in order to 
support on her part a divorce from bed and board. 

1 am unable to adopt that view; but I am of the opinion that the same 
degree of cruelty is necessary in order to justify a woman in leaving her 
husband and to constitute a defense to an action on his part for divorce 
from the bonds of matrimony on the ground of her desertion, as is neces- 
sary in order to sustain a suit on her part for divorce from ped and board 
on the ground of extreme cruelty. 
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THOMAS Y. HACKETT v,. JOSEPH N. MAYHEW. 
(N. J. Supreme Court, June 7, 1898.) 


[Reported Expreesly for the New Jersey Law Journal. } 


Elections— Contest— Petition—Afidavit.— ballots were rejected, is not insufficient be- 
]. An affidavit to a petition, under General cause the ground of objection stated is not 
Stat., p. 1360, sec. 100, and Gen. Stat.,p. alleged to the sole ground of objection. 
1314, sec. 104, in which affiants say “that 3. At an election for chosen freeholder in 


they are two of the petitioners in the fore- a township, held pursuant to the act of May 
going petition, and that the matters and 28, 1890, ballots on which the contestant 
things therein contained are true,” is suf- wrote his name in lead pencil on a blank 
ficient. space; Aeld, legal. 

2. A petition complaining that certain 


An appeal from Salem Circuit court. This was an election contest 
commenced by the filing of a petition in the Salem Circuit court, under 
section 100 of the general election law, (G. S., p. 13860), now Elections 
Act, revision of 1898, section 162. (P. L. 1898, p. 312.) 

The petition, omitting the address, and the affidavit verifying the pe- 
tition, was as follows: 

The petition of Joseph N. Mayhew, of the township of Upper 
Pittsgrove, in the county of Salem, contestant; and 8S. M. Heritage, A. 
P. Gaunt, Joseph M. Gamson, Jr., Isaac Johnson, J. T. Mayhew, H. B. 
Tarpine, William F. Mayhew, John H. Daggon, H. R. Stratton, David 
Linch, William Martin, Robert J. Summerill, Joshua Fox, Frank D. 
Evens, J. N. Gray, fifteen qualified electors of the said township of 
Upper Pittsgrove, of said county, hereby endorsing the petition against 
Thomas Y. Hackett, incumbent of the office of chosen freeholder of 
said township of Upper Pittsgrove, in the county aforesaid, respectfully 
shows that the said Joseph N. Mayhew, contestant, is a resident of the 
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state of New Jersey, and has resided in the county and township afore- 
said continuously for upward of twenty-five years last past; that he was, 
on the eighth day of March instant, eligible to be elected to the office of 
chosen freeholder of said township of Upper Pittsgrove, of the county 
aforesaid; and that by virtue of the act to regulate elections, passed 
May 28, 1890, entitled ‘‘A further supplement to an act entitled ‘An act 
to regulate elections,’ ” approved April 18, 1876, an election for chosen 
freeholder was held in said township; that at said election the said 
Joseph N. Mayhew received the largest number of votes legally cast for 
said office of chosen freeholder, and was duly elected and should have 
been declared elected thereto, and is now entitled to said oftice, but that 
instead thereof, one Thomas Y. Hackett was by the board of registry 
and elections of said township, acting as canvassers, provided by the 
election laws of this state, declared elected to said office and received a 
certificate of election in due form, and is now in possession of said office, 
and will hold the franchise and exercise the functions and receive the 
emoluments thereof, and that the said Joseph N. Mayhew contests the 
so-declared election of Thomas Y. Hackett to the said office of chosen 
freeholder for the following cause: 

That in said township of Upper Pittsgrove, in said county of Salem, 
at said election, fourteen ballots were cast for the contestant, which had 
the name of J. N. Mayhew written with black lead pencil in a_ blank 
space under the words chosen freeholder printed thereon ; and that the 
said fourteen ballots so cast for the said contestant Joseph N. Mayhew, 
were not counted for the said Joseph N. Mayhew, but were illegally 
rejected by the said board of registry and election of said township 
acting as canvassers, against the protest of Robert J. Summerill and 
Frank D. Evans, two of the members of said election board. 

And your petitioner further shows that said Board of Registry and 
election of the said township otf Upper Pittsgrove declared that the said 
Thomas Y. Hackett had received two hundred and eighteen votes for 
the said office of chosen freeholder, and your petitioner had received for 
the same office two hundred and twelve votes, whereas if the said four- 
teen votes not counted but illegally rejected as aforesaid, in the said 
township, had not been rejected and had been counted for your petition- 
er as the law directs, your petitioner would have been declared elected. 

It is therefore prayed that your honor will pronounce jugment wheth- 
er the said incumbent, Thomas Y. Hackett, or the said contestant, was 
legally elected to the said office at said election, and that the certificate 
of election may be annulled and said contestant be put in possession of 


said office without delay. J. N. MAYHEW, 
Contestant. 


[And also signed by the fifteen endorsing petitioners. | 


Stave OF NEW JERSEY, ? ram 
SaLem Counry, 5 
Robert J. Summerill and Frank D. Evens being duly sworn, on their 
respective oaths, say that they are two of the petitioners in the forego- 
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ing petition, and the matters and things therein contained are 
true. 
RoBertT J. SUMMERILL, 
FranK D. Evens. 
Sworn and subscribed before me this 16th day of March, 1898. 
JOSHUA Fox, 
Justice of the Peace. 


At the hearing April 8 and 16, it was objected on behalf of Hackett, 
the incumbent, that the petition was not duly verified, the affiants stat- 
” without setting forth the 
matter and things; that the affidavit must be particular, and that it is 
not sufficient to set out the facts and circumstances in the petition, it be- 
ing the affidavit that makes the case. The court (Lupis.w, J.), over- 
ruled this objection. The contest narrowed down to the fourteen bal- ° 
lots, on which, it was admitted, Mr. Mayhew, the contestant, had writ- 
ten the name, “‘ J. N. Mayhew.” The court being of opinion that they 
ought to have been counted, gave judgment declaring the incumbent 


ing that ‘the matters and things are true 


not to have been elected, annulling his certificate, and pronouncing that 
Mayhew, the contestant, was duly elected ; and ordering Hackett to pay 
the costs. From this judgment Hackett appealed. 

Mr. H. Carrow, for the appellant, contended: 1. That the affidavit 
was insuflicient because it failed to disclose the particular circumstances 
of the case. The affidavit is general, while the law requires it to be 
particular. G.S. p. 1314, sec. 104. (Elections act. 1898, sec. 166). 
Johnson v. Allen, 26 Vr. 400. Hance v. Spangenberg, 18 N. J. Law 
Jour. 184. Cleary v. Kendall, 13 N. J. Law Jour. 134. The affidavit 
does not disclose that affiants had personal knowledge of the facts set 
forth in the petition, nor does it appear that they were present at the 
election, or even in the state at the time the election was held. While 
they might be qualified to endorse the petition, ete., it would not follow 
that they could swear to the facts. The affidavit must not only be par- 
ticular, but it must show that the affiants had personal knowledge of all 
the facts; moreover, it should show that the persons signing the petition 
were qualified electors, ete. 2. The petition is objectionable because it 
does not show that the sole ground of objection to the ballots was that 
the word “J. N. Mayhew” was written on ballots, and that it was upon 
that ground alone they were rejected. For aught appears (so far at 
least as the petition is concerned) the ballots might have been rejected 
because of some distinguishing marks. 3. The petition fails to establish 


.a case; in substance the ground of the contest is, that the name “J. N. 


Mayhew” was written, in lead pencil, on a blank space left in fourteen 


rejected ballots. Contestant Mayhew claims that those ballots should 
have been counted, while the appellant contends that the ballots were 
properly rejected, because they were not printed in full as reauired by 
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sections 319 and 325 of Election law (General Statutes, pages 1351 and 
1355). The rejected ballots in question were prepared and the name 
‘* J. N. Mayhew” written on them by contestant Mayhew himself. It 
would seem clear that the names of full group of candidates should be 
printed, and no provision is made for filling up blanks on tickets with 
lead pencil. 

Mr. W. T. Hilliard and Mr. J. Forman Sinnickson for respondent : 
The 104th section of the Election law requires that a petition shall be 
filed setting forth one or more of the causes specified in section 101 and 
the particular circumstances of the case and that it shall be duly verified 
by the oaths of two or more of the petitioners. It is submitted that the 
act requires the circumstances of the case to be set out in the petition, 
not in the affidavit. The cases cited by appellant, viz: Cleary & Ken- 
dall, 13 N. J. Law Journal 134, and Hance v. Spangenberg, 18 N. J. Law 
Journal 184, were both decided on the effect of the affidavits being to 
the best of the knowledge and belief of affiants and consequently do not 
amount to cases in point. So, too, is Johnson v. Allen, 26 Vr. 400, where 
the affidavit was also to “the best of his knowledge, information and 
belief,” and the source of information did not appear. But in the case 
now before the court, the affiants were election officers who held the 
election complained of and swear positively to the truth of the matters 
and things therein contained. The ballots rejected were fourteen in 
number and had the name, “J. N. Mayhew” written in black lead pencil 
in a blank space under the words ‘* Chosen Freeholder” printed thereon. 
It is not claimed that they were marked ballots. The contention of 
appellant is that the election law of New Jersey does not give the voter 
the right to fill up a blank space on a ballot. The act does, in terms, 
give the right to erase and interline. Gen St., p. 1351, sec. 319. It is 
submitted that the right to erase and interline carries with it by neces- 
sary implication the right to fill a blank, the only object of an erasure 
being to create a blank, and the object of interlineation to fill such 
blank. In Chandless vy. Day, 27 Vr. 684, our Court of Errors 
held that the election law gave the right to the voter 
to add to the ballot by writing or by pasters. This right 
is expressly holden to be in the voter under a similar law. 
State v. Walsh, (Conn.) 25 Atl. Rep. 4. The ballots used at such elec- 
tions as that of March 8, 1898, are not required to be official but are fur- 
nished by the candidates and are only required to conform generally to 
the pattern of the ofhcial ballot. Gen. Stat. p. 1351, sec. 319. No ob- 
jection has been raised by the record in this case to the form of the bal- 
lots rejected. Exact uniformity cannot be obtained unless their prepar- 
ation is put in the hands of designated person. State v. Black, 24 Atl. 
Rep. 491 Such designation of the person is not made by the election 
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law in regard to the township elections, but it is submitted that the four- 
teen rejected ballots resembled in all essential particulars the official bal- 
lot, and at least were quite as similar as those used by the other candi- 
dates of both parties at the election in controversy in this case. 

The court (Dixon, LupDLow and Cotuixs, JJ.,) affirmed the judgment 
of the Circuit court. 


ee 
ROTHCHILD v, ———— ——_ 
(N. J. Court of Chancery, May, 1898.) 
[ Reported expressly for the New Jersey Law Journal. ] 
Practice—Order of publication. 


In this case a motion was made before Vice-Chancellor PiTNEy to va- 
cate an order of publication on the ground that it was made and dated 
before the return day of the subpeena, the contention being that under 
the 18th (now the 172d) section of the Chancery act no order of publica- 
tion can be made till after the return day of the subpoena. 

The Vice-Chancellor, however, held, upon an examination of the old- 
er rules and practice of the court, and after consultation with the Chan- 
cellor, that the practice was well settled to make an order of publication 
at any time, upon proof of non-residence, without waiting for the return 
of the subpeena, and denied the motion. 

Mr. McKenna for the motion. 

Mr. Fay opposed. 


—_ —_~.4  - ee —_— 


THE STATE v. ELI SHAW. 


(N. J. Supreme Court, Filed June 23, 1898.) 
Application for discharge on bail—Habeas corpus. 


On habeas corpus. 

Gakrnrisos, J.: The defendant, Eli Shaw, was indicted at the Decem- 
ber term, 1897, for the murder of his mother and his grandmother. The 
indictment for the murder of the grandmother was begun in the January 
term of the Camden Oyer and Terminer. At this trial a juror was 
withdrawn with the consent of the prisoner and a continuance had until 
the April term, when the case was tried and the defendant acquitted. 
The Court of Oyer and Terminer then allowed the prosecutor until the 
next term to move the indictment for the murder of the mother. The 
defendant now asks to be discharged on bail: first, because this indict- 
ment was not tried within two terms, and, second, because he was 
acquitted on the trial of the other indictment. 


14 
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The right of the defendant is to be tried “ at the term in which issue 
is joined or the term after, unless the court, for just cause, shall allow 
further time.” Gen, Stat., p. 1133, sec. 65. 

The defendant has not shown that two terms have elapsed since issue 

yas joined, and has made no attempt to show that the cause that lead the 
Court of Oyer and Terminer to continue this indictment was not ‘‘a just 
cause.” In the case of Paterson vy. State, 20 Vroom 326, it was held 
in the Supreme court, that the prisoner could not raise this latter ques- 
tion on habeas corpus unless he had first made application to the Oyer and 
been refused without just cause. In the same case in the Court of 
Errors a view more favorable to the accused was taken, namely, that 
the prisoner would be discharged, the statutory facts appearing, unless 
the trial court, for just cause, had allowed further time. Paterson v. 
The State, 21 Vroom 421. 

In the present case the detendant has not attacked the justness of the 
cause upon which the Court of Oyer and Terminer acted. Upon both 
of the grounds above mentioned he is without a standing upon habeas 
corpus. 

The other ground is that the two crimes for which the defendant was 
indicted are legally identical. There is nothing to show this, although 
everything points to the fact that the same person committed both homi- 
cides. Former acquittal, however, is a legal defense, to be raised by a 
plea to the indictment, and passed upon bya jury; it cannot be raised 
on habeas corpus by requiring the judge who hears the writ to assume 
the identity of two several crimes and then adopt the view taken by a 
jury as to one already tried. A verdict has legal weight or none at all. 
If pleaded and sustained it discharges the prisoner absolutely, but on 
habeas corpus it is without significance. There is no proceeding known 
to the law where a judge of facts must decide them in accordance with 
a verdict already rendered. In the Encyclopedia of Pleading and Prac- 
tice, under the heading *‘ Former Acquittal,” this subject is fully and 
lucidly illustrated. , 

The naked proposition then is that the proof that the prisoner is guilty 
as indicted is not evident or the presumption great. Two facts alone 
are before me, first the fact of his indictment, and second the testimony 


produced at the trial already had. For reasons that must be manifest | 
refrain from any statement of the impression made upon me by the 
evidence at that trial. The prisoner has not brought himself within the 


rule prescribed by the constitution, and therefore his application to be 
discharged on bail must be denied. 





SIMANTON AND WOOLVERTON V. VLIET. 


WM. M. SIMANTON AND ISAAC WOOLVERTON v, EMMA VLIET, 


(N. J. Court of Errors and Appeals. 


Promissory note —- Parol evidence. — 1. 
When a promissory note is ambiguous on its 
face, parol proof may be introduced to show 
whether it is the individual note of the per- 
sons who sign it, or the note of the corpora- 
tion they represent. 

2. In a promissory note in the following 
form it is competent to introduce parol evi- 


Opinion filed June 20, 1898.) 


parties was. 

“One day after date, we, the trustees of 
Musconetcong Grange, No. 114, known as 
N. Fleming & Company, promise to pay 
emma Vliet or bearer the sum of one thou- 
sand dollars for value received. 


(Wm. M. Simanton, 


Trustees - 
(Isaac Woolverton.” 


dence to show what the intention of the 


In error. 

Mr. Wm. A. Stryker for plaintiffs in error. 

Mr. Martin Wyckoff for defendant. 

VAN SYCKEL, J.: This was an action brought by Emma Vliet against 
William M. Simanton and Isaac Woolverton, as individuals, in the Su- 
preme court, to recover the amcunt due on a promissory note, of which 
the following is a copy : 
$1000. Aspury, NEW JERSEY. 

(ne day after date we, the trustees of Musconetcong Grange, No. 114, 
known as W. Fleming and Company, promise to pay Emma Vliet or 
bearer the sum of one thousand dollars for value received with interest 
at 54 per cent. from date. 

Dated April 1, 1895. 

ons ( Wm. M. SIMANTON, 
¢ IsAAc WooLVERTON. 

In the trial court after the.plaintiff rested her case, the defendants 
below moved for a non-suit on the ground that the promise on the face 
of the note was the promise of the Grange and not the promise of the 
defendants as individuals. This motion was overruled, exception al- 
lowed and error assigned thereon. The defendants then offered to prove 
by parol that at the time the note was given the agreement between the 
parties to it was that it was the note of ‘‘ The Trustees of Musconetcong 
Grange, No. 114.” This offer was also overruled, exception taken and 
error assigned thereon. 

The case of Kean v. Davis, 1 Zab. 683. and Reeve v. First National 
Bank, 25 W. 208, settle the law of this case in this court. The note in 
the latter case read as follows : 

‘‘ Three months after date we promise to pay to the order of Thomas 
Reeve at the First National Bank of Glassboro $97 70. 

‘* WaRWICK GLass WorRKS, 
‘€ 1, Price Warwick, Prest.” 

This court held that the note was the note of the Warwick Glass 


Works alone aud not the note of Warwick. 














212 THE NEW JERSEY LAW JOURNAL. 





Justice Reed in delivering the opinion of the court formulated the 
rule applicable to such cases as follows: 1. Where nothing appears 
in the body of the note to indicate the maker, and the note is signed by 
a corporate name, under which appears the name of an officer of the 
company with his corporate official title, the note is conclusively the 
note of the company. 

That was the situation in that case and it was therefore held that it 
was conclusively the corporate note. 

2. Where a note is similar in form, except as to signatures, is sub- 
scribed by the name of an officer stating what corporation, the result is 
not the same. A note in such form is prima facie the note of the person 
signing it and not the note of the corporation; but this is a disputable 
presumption, and parol evidence is admissible to show the intention of the 
parties. 

The opinion further states that the words in the note 
pay ” instead of ‘‘ the company promises to pay” had no significance, 
as the word “‘ we” is often used by a corporation in referring to itself. 
“The Trustees of Musconetcong Grange, No. 114,” the corporation 


‘‘we promise to 


named in the body of the note now in controversy was incorporated by 
that name under the act of the legislature of this state, passed April 21, 
1876, (2 Gen. Stat. page 1614.) Under the cases betore cited, this note 
would be conclusively the note of “The Trustees of Musconetcong 
Grange, No. 114,” were it not for the added words in the body of the 
note ** known as W. Fleming and Company.” In the absence of those 
words, the body of the note would contain a clear and express promise 
on the part of the corporation to pay ; the signing by the individuals as 
trustees would give effect only to the obligation on the part of the eom- 
pany, and imply no personal responsibility on the part of the individual 
signers. The trustees who signed it say over their signatures that the 
corporation promises to pay, and thereby they exclude their personal 
liability. But the difficulty in this case arises out of the added words 
“known as W. Fleming and Company.” What the significance of 
these added words is cannot be known without a resort to parol testi- : 
mony. Itleaves in doubt what the intention of the parties really was, | 
and therefore parol evidence was admissible to explain the ambiguity. 
It was error in the trial court to overrule the offer to produce such 
testimony, and the judgment below should for that reason be reversed. 
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(Abstracts of Recent Opinions.) 
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Corporation—Election of directors—Evidence—1. If, at the time and 
place appointed for an election of directors, the stockholders of a cor- 
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poration assemble in two bodies, and cast their ballots at separate polls, 
the court in ascertaining the result of the election under the corporation 
act, may consider the ballots cast at both polls. 2. Under the statute, 
the books of the corporation constitute the only evidence as to who are 
the stockholders entitled to vote at an election of directors. In re Elec- 
tion of Directors of Cedar Grove Cemetery Co. (Mr. L. M. Garrison 
for petitioners. Mr. F. A. Rex for respondents.) Argued before Col- 
lins and Dixon, JJ. Opinion by Dixon, J., March 28, 1898. 

Disorderly house—Indietment.—1. The fact that an indictment against 
several defendants for keeping a disorderly house charged them with 
keeping it “for ‘his’ own lucre and gain,” instead of “their” own lucre 
and gain, affords no ground for quashing the indictment, when the mak- 
ing of gain was not necessary to render the practices carried on in the 
house illegal. 2. The caption of an indictment need not contain the 
name of the person indicted. State v. Parks. (Mr. F. W. Ward and 
Mr. Edmund Wilson for defendant. Mr. Heisley, prosecutor of the 
pleas, tor the state.) Argued before Collins and Dixon, JJ. Opinion 
by Dixon J., April 1, 1898. 

Certiorari— Validity of city ordinance.—The validity of an ordinance 
ot a city of this state imposing a license tee for revenue will not be 
adjudicated upon a writ of certiorari brought by a nonresident prosecu- 
tor against whom no action has been instituted. State (Hamblet, prose- 
cutor) v. Mayor, ete., of Asbury Park. (Mr. E. A. S. Man for prose- 
eutor. Mr. 1. © Kennedy for detendants.) Argued before Garrison 
and Lippineott, JJ. Opinion by Garrison, J , April 2, 1898. 

Condemnation proccedings—A ppointment of commissioners.—1. In pro- 
ceedings to condemn lands under the general railroad law, the justice of 
the Supreme court is vested with an express power, coupled with such 
implied authority only as is necessary for its execution. When the 
application and notice conform to the statute, the appointment of com- 
missioners is a matter of course. 2. The judicial officer must decide 
whether there is prima facie a compliance withthe statute. Beyond 
this he has no jurisdiction over the parties on the subject. State (West 
Jersey & S. R. Co., prosecutor) v. Ocean City R. Co. (Mr. J. H. Gas- 
kill for prosecutor. Mr. R. H. McCarter for defendant.) Argued _be- 
fore Garrison and Lippincott, JJ. Opinion by Garrison, J., April 2, 
1898. 

Taxation of personalty—Apportionment.—Under 3 Gen. St, p. 3345, 
pl. 291, the tax on visible personal estate is assessable in the taxing dis- 
trict where found, and on other personal estate is assessable in the tax- 
ing district where the owner resides. If an assessment at the place of 
business of an inhabitant of this state is in excess of his visible personal 
estate at that place, but, together with any assessment at his residence, 








214 THE NEW JERSEY LAW JOURNAL. 


though in another taxing district, does not exceed his entire taxable 
personal estate, this court, on certiorari (under 3 Gen. St. p. 3404, pl. 
547), may order proper apportionment and transfer of assessment and 
tax. State (Mayer, Prosecutor) v. Mayor, ete., of Jersey City. (Mr. 
J. Herbert Potts for prosecutor. Mr. W. P. Douglass for defendant.) 
Argued before Dixon and Collins, JJ. Opinion by Cotuins, J., April 
16, 1898. 

Rule to show cause—Ex parte affidavits—Hearing.—Ex parte aftidav- 
its upon which a rule to show cause has been allowed cannot be used in 
the argument of the rule. The character of depositions taken must be 
such as to show the facts necessary to a proper judicial determination of 
the questions arising upon the rule. Adams Exp. Co. v. Klein; Same 
v. Buerger. (Mr. Henry Hollinshead, Jr., and Mr. Thomas B. Hall for 
plaintiffs. Mr. Charles E. Gummere for defendant.) Argued betore 
Garrison and Lippincott, JJ. Opinion by Lipptxcott, J., May 13, 1898. 

Constitutional law—Special act—Lands for school purposes—Cities of 
second class.—1. By au act of the legislature (P. L. 1896, p. 43,) it is 
provided that, upon the adoption ot its provisions by the legal voters 
of any city of the second class (i. e. of a population between 12,000 
and 100,000,) land may be purchased, and buildings may be erected or 
repaired, to be used for high-school purposes, where existing buildings 
devoted to such purposes are unsuitable, and that the money therefor 
may be raised by long-term bonds. It was admitted in this cause that 
not only in the cities selected, but also in smaller as well as larger cities, 
ad incorporated towns, not cities, the high-school course is taught, and 
there are separate buildings devoted to high-school purposes. Held, 
that: (1) The act cited contravenes article 4, sec 7, par. 11, of the Con- 
stitution, viz.: *‘ The legislature shall not pass private, local or special 
laws in any of the following enumerated cases, that isto say, * * * 
regulating the internal affairs of towns and counties, * * *  provid- 
ing for the management and support of free public schools. * * * 
The legislature shall pass general laws providing for the cases enumer- 
ated in this paragraph. * * *” (2) Said act is not made general by 
being construed with an earlier act (P. L. 1895, p. 61) providing for like 
powers, absolutely, in cities of the first class (i. e. of a population ex- 
ceeding 100,000) or with certain other acts intended to authorize cities 
generally to issue bonds for school-house purposes (3 Gen. St., tit. 
‘‘ Schools,” pl. 183, 357, 364, 414, 495. 2. Quere: In regulating by 
law the internal affairs of towns classified by the form of their incorpo- 
ration, is it constitutional, except with regard to the structure and 
machinery of the municipal government, to specially classify such towns 
on the basis of their population? 3. Quere: In providing by law for 
the management and support of free public schools, is it constitutional 
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to classify towns both by their form of incorporation and by their popu- 
lation? State (Lowthorp, Prosecutor) v. Inhabitants of City of Tren- 
ton. (Mr. John H. Backes for prosecutor. Mr. George W. MacPher- 
son and Mr. John Rellstab for defendants.) Argued before Dixon and 


Collins, JJ. Opinion by Cotutns, J., May 27, 1898. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions.) 


Execution sales—Equitable interests—Lis pendens—Operation— Mort 
gages—Redemption.—1. One purchasing at an execution sale does not 
acquire an interest to which he knew one not an execution defendant 
was equitably entitled. 2. A lis pendens merely disclosing an interest 
by complainants will not give a purchaser constructive notice of an 
interest of another disciosed by complainants’ bill, which is referred to 
by the lis pendens. 3. Defendants purchased under foreclosure, know- 
ing that complainants were equitably entitled to a certain undivided 
interest in the land. When the mortgage was executed, the mortgagee 
had no notice of complainants’ interest. Held, that the complainants 
were entitled to an order of sale permitting them to redeem their interest 
in the land by paying whatever deficiency there might be due on the 
mortgage after sale of the interest which the mortgagor owned. 4. The 
owner of an interest in land executed a mortgage that was valid against 
complainants, because the mortgagee had no notice that they were 
equitably entitled to an undivided interest. Held, that defendants pur- 
chasing the mortgagor’s interest in the land under execution, knowing 
of complainants’ rights, took the land subject to complainants’ equitable 
right to have the mortgagor’s interest first sold to satisfy the mortgage. 
Geishaker v. Pancoast. (Mr. John J. Crandall for complainants. Mr. 
David J Pancoast for defendants.) Opinion by Pirsry, V. C., April 
27, 1898. 

Mortgages—Transfer of premises— Notice— Waste—Nature and extent 
of liability.—1. The purchaser of the equity ot redemption is charged 
with notice of a covenant of the mortgage to erect on the premises a 
building; and when he removes such building, it being of a permanent 
character, and affixed for use with the realty, he is presumed to have 
done so as a wilful wrongdoer, and will not be permitted to profit there- 
by. 2. A tenant who, as a wilful wrongdoer, commits a waste by re- 
moving a building, and fails to show the actual proceeds derived there- 
from, is chargeable to the highest probable or speculative value of such 
building to the reversioner reasonably warranted by the evidence, to- 
gether with interest from the commission of the waste. Tate v. Field. 

















































216 THE NEW JERSEY LAW JOURNAL. 


(Mr. S. J. MacDonald for complainant. Mr. Swayze for defendants.) 
Opinion by Pitxty, V. C., April 27, 1898. 
Wills—Construction—Rights of devisees—Income of trust fund.—1. 
Where the income of a fund invested in shares of a corporation is be- 
queathed to one for life, remainder over to another, the remainder-man 
is entitled to the actual value of the shares, including accumulated sur- 
plus or undivided earnings, at the time of testator’s death, which forms 
a capital, the income of which, whether in the nature of dividends or 
otherwise, belongs to the life tenant from that time. 2. A testator’s son 
was entitled, under the will, to the income of a fund invested in shares 
of a corporation, which testator directed to be sold to the best advantage, 
and otherwise invested, after his death ; and this was not, and could not 
be, done until dividends had been declared upon the stock. Held, that 
the direction did not require an immediate sale, and that the stock 
should be treated as a legal investment pending the conversion, and the 
declared dividends as income, to which the son was entitled as life ten- 
ant. Lang’s Ex’r v. Lang. (Messrs. Guild & Lum for complainant, 
Mr. Charles A. Reed for detendant William Lang. Mr. Sherrerd De- 
pue for infant defendants.) Opinion by Emery, V. C., April 28, 1898. 
Receiver’s account — Vouchers — Contract — Construction — Patents— 
Royalty—Attorney’s lien.—1. Where a receiver in his report credits the 
company for which he is receiver with the payment of certain amounts, 
but can produce no vouchers, the fact that vouchers had been furnished 


originally may be established by the testimony of one of the officers of 


the company. 2 Where a coniract is made between a patentee and a 
company by which the company is to prosecute all claims for infringe- 
ment on the patent or for the royalties thereon, and out of the proceeds 
of any suit for damages or royalty to pay costs and attorney’s fees 
incurred, which were not taxable against the defendant, and pay the 
balance to the patentee, the costs and attorney’s fees of a suit begun in 
equity for the infringement of the patent, which was decided adversely 
on the ground that the article was manufactured by the defendant upon 
a proper license by the patentee, may properly be deducted from the 
amount realized in a subsequent action at law between the receiver of 
the company and the same defendant to collect royalties. 3. Where a 
patentee of a railroad signal sold his patent to a company, and was to 
receive a royalty on all signals sold by the company, and he claimed 
under his contract the same royalty on signals subsequently manufac- 
tured by another company previously licensed by him, which royalty 
was collected by his assignee, the amount which he claims must bear its 
proportionate share of the expenses of collection. 4. An attorney re- 
ceived a note secured by a void mortgage from his client for services 
rendered in a suit, and receipted for it with the condition that it should 
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be in full payment when paid. Held, that his lien on the judgment was 
not thereby lost. Johnson y. Johnson Railroad Signal Co. (Mr. John 
Griffin and Mr. Walradt for complainant. Mr. W. H. Corbin for de- 
fendant.) Opinion by Piryry, V. C., May 5, 1898. 

Municipal corporations-—Assessments ~ Validity—Judgment—Effect.— 
Under Laws 1886, p. 149, providing for the collection and settlement of 
arrearages of unpaid taxes and assessments in cities, and imposing a 
lien instead of such arrearages, it is competent for a city to levy an 
assessment for improvements made prior to the passage of the act, even 
though an assessment for the same improvements had been made before 
the act was passed, and a sale thereunder had been adjudged invalid, 
and set aside, as that decree applied only to the estate claimed under 
such sale, and the Chancery court had no power in that suit to adjudge 
that the municipality could not thereafter acquire an estate in the 
premises. Fountain v. Mayor, ete., of city of Newark. (Mr. Wm. H. 
Francis for complainant. Mr. F. T. Johnson for defendant.) Opinion 
by Pirvey, V. C., May 7, 1898. 

Registration— Mortgages— Notice of title of person in possession— 
Lquity.—1. A deed absolute in its terms is reduced to the grade of a 
mortgage by a concurrent writing in the nature of a defeasance clause, 
signed by the grantee. 2. Under Pat. Laws, p. 402 (Revision 1821, p. 
463), providing that **¢ very mortgage shall be void and of no effect 
against a subsequent bona fide mortgagee or purchaser for a valuable 
consideration not having notice thereof, unless itshallbe * * *  reg- 
istered,” tne failure to so record simply deprives the holder of any bene- 
fit from the registry as a matter of notice, and does not make the mort- 
gage void as to purchasers or incumbrances with actual notice thereof. 
3. A third person’s possession of land is notice to a subsequent judgment 
creditor of everything in regard to his title which the creditor could 
have learned by inquiring of him. 4. A psrty who holds a legal title to 
property, but who is out of possession, cannot ask the aid of equity to 
remove a cloud on his title, which has in it none of the elements of fraud, 
accident, or mistake, unless his title is perfectly clear, and paramount to 
the supposed cloud, and he is not practically bringing ejectment in Chan- 
cery. Essex County National Bank v. Harrison. (Mr. Alfred F. 
Skinner for complainant. Mr. Samuel J. MacDonald for defendants.) 
Opinion by Pityey, V. C., May 10, 1898. 

Equity—Pleading— Demurrer—Quieting title— Bill.—1. Under rule 
209 of the Court of Chancery, requiring a demurrer to specify the 
ground upon which it rests, a demurrer on the ground that the bill does 
not present a case sufficient for answer or relief is insufficient, and will 
be stricken out on motion. 2. Under laws 1870, p. 20 (3 Gen. St., p. 
3486), requiring a bill in a suit to quiet title to describe the land, name 
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the person claiming any interest therein, and call upon him to set forth: 
his title, it is not necessary to allege that complainant cannot attack 





such adverse claim at law, or to show the invalidity of it. Bishop v. 

Waldron. (Mr. Willard P. Voorhees for complainant. Mr. John 8. 

Voorhees for demurrant.) Opinion by McGii1, C., May 16, 1898. 
Advances by co-tenant—Lien—Payment of benefit assessments.—1. A 


widow continued to occupy the premises of deceased with the consent of 


her children. She was very poor, and it became necessary to relieve 


her of the burden of paying the taxes. Held, that the children waived 
their right to have her keep up the taxes and water rents, and a child 


advancing such charges was eutitled to a lien upon the property. 2. It 


is not the duty of a widow occupying the premises of deceased with the 


consent of the children to pay assessments for benefits. Thiele -y. 
Thiele. (Mr. Thomas F. Noonan, Jr, for complainant. Mr. James A. 
Gordon for defendants.) Opinion by Pitney, V. C., May 18, 1898. 
Receiver—A ppointment.-—A court of equity will not appoint a receiver 
for a corporation on the ground of insolvency, unless the proof of insolv- 
ency be clear, and the best interests of creditors demand it. Ft. Wayne 
Elec. Corp. v. Franklin Electric Light Co. (Mr. David L. Pancoast for 
complainant. Mr. S.H. Grey for defendant.) Opinion by Rerp, V. C., 


May 28, 1898. 


09 = 


MISCELLANY. 


EXAMINATION QUESTIONS. 





June Term, 1898. 
Attorneys’ Questions. 

(a) Name the several classes of cor- 
porations as given by Blackstone. (b) 
What are the powers incident to a corpora- 
tion? (c) How may a corporation be dis- 
sol ved? 

(a) How is the municipal law of Eng- 
land divided? (b) Give Blackstone’s defi- 
nition of municipal law. (c) What are the 
requisites to the legality of a particular 
custom? 

(a) Define a contract. What are the 
most usual contracts whereby the rights to 
chattels personal may be acquired? 

(a) What are the orderly parts of a 
pleading in an action at law? (b) What 
are the conditions and qualities of a plea? 
(c) What is a dilatory plea? 








What are the primary rights of persons, 
and of what does each consist? 

(a) What rights are reserved, under the 
Constitution, to a person accused of crime? 
(b) Into how many and what departments 
are the powers of the government of this 
state divided, and in what is each vested? 

What laws does the Constitution prohibit 
the Legislature from passing? 

A made an assignment in trust for his 
creditors, and turned Over to the assignee 
personal property from which he realized 
$2,500. Debts were presented as follows: 

To B,a clerk in his employ for wages, 
$450; 

To C, who held a chattel mortgage regu- 
larly recorded upon said personal proper- 
ty, $1,000; 

By D, who had a judgment and levy 
made subsequent to the recording of the 
mortgage, $300 ; 
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By E, his son, who held a judgment made 

by confession on the day before the assign- 
ment was made for the purpose of prefer- 
ring him, $2,000; 

By F, for rent of store for two years at 
$250 per year, $500 ; 

By general creditors, $2,000; 

In what order will these be paid, and 
why? How much will each receive? 

(a) Under what circumstances may a 
writ of attachment be issued in New Jer- 
sey? (b) What is first necessary in order 
to obtain the writ? (c) What, if any, ex- 
emption is allowed to the debtor in attach- 
ment having a family residing in this state? 

Give the orderly proceedings for the 
foreclosure of a first mortgage in the Court 
of Chancery from the beginning of the suit 
to the delivery of the deed to the purchas- 
er, where there is a second mortgagee who 
files a formal answer ? 

A rented of Bon April 1, 1898, a house 
for one year for $240, the rent to be paid, 
$20 each month, in advance. No payment 
has been made since the first one in April. 
B desires to obtain possession of his house. 
How can he do it? Give the procedure in 
full. 

(a) Within what time should a mechan- 
ic’s lien be filed? (b) When must sum- 
mons issue? (c) When a contract for the 
building is filed in the County Clerk’s of- 
fice to whom is it, and the lands whereon it 
is erected, liable for work done and mater- 
ials furnished ? 

(a) What is the jurisdiction of the Or- 
phans’ court? (b) What are the duties of 
an administrator? (c) Of an executor? 
(d) Should any person be aggrieved by an 
order of the Orphans’ court, to what court 
could it be removed? How? 

(a) What is a writ of habeas corpus? (b) 
Who i» entitled to the writ? 

Give the several steps necessary to docket 
a judgment of the Justice court in the Su- 
preme court. 

(a) What is the jurisdiction of the Jus- 
tice court? (b) When must state of de- 
mand be filed? (c) When must a set off 
be filed ? 

In what courts may a suit on a promis- 
sory note for $150 be brought where the 
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plaintiff and defendant reside in different 
counties? Give the orderly procedure to 
final judgment in each court, with time for 
filing pleadings and entering judgment. 

How must all indictments under the Con- 
stitution conclude? What is robbery? 
Burglarly? Embracery? Adultery? 

(a) What is distress? (b) What may be 
distrained in this state for rent? What 
may not? ; 

(a) What promises and agreements are 
required by the statute to be in writing? 
(b) On what contracts is a married woman 
not liable ? 

Give in detail the orderly conduct of a 


jury trial at the Circuit court from its com- 


mencement to the verdict of the jury. 





Counselors’ Questions. 


What is a corporeal hereditament? An 
incorporeal hereditament ? 

What is an estate of freehold, and how 
many kinds are there ? 

What is a base or qualified fee? A 
conditional fee? 

What is an estate at sufferance? An 
estate by elegit ? 

What is meant of title by occupany ? 
Title by prescription? Title by forfeiture ? 
Title by alienation ? 

State proceedings for the partition of land 
in the Court of Chancery of this State. 

State the common law rules of descent and 
the changes made therein by the statute of 
this state. 

What is ejectment? Suppose the plain- 
tiff or defendant in ejectment shall die, does 
the action abate? What are the proceed- 
ings in case of the death of the plaintiff? 

What are mesne profits? How are they 
recovered under our statute? 

Can you plead or demur to an indictment ? 

When must a motion to quash an indict- 
ment be made ? 

What is the effect of a plea of non vult? 

What is expert testimony ? 

What is the general rule as to what mat- 
ters the testimony of experts is to be con- 
fined. 

How is a suit removed from the state to 
the United States Circuit Court? 
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What is the jurisdiction of the United 
States Circuit Court ? 

What does the remittitur in case of writ 
oferror contain ? What in case of an appeal? 

In what cases may a witness in a court of 
law refuse and not be compelled to answer 
a question ? 

What estate does a widow have in lands 
What proportion 
of his personal estate does the widow take 


of her deceased husband ? 


when there are children, and what propor- 
tion when there are no children ? 

What are the English tenures denomi- 
nated by Sir Willi m Blackstone as modern? 

A, the payee of a promissory note, desires 
to bring suit against the executor of B, the 
maker. A wishes to testify to transactions 
For 
the purpose of bringing suit he therefore as- 


and conversations with the deceased B. 


signs the note to X, who brings an action 
At the trial 
van A avoid the statute and testify as he 


against the executors of B. 


desires ? 

[The examiners were Messrs. Warren 
Dixon, Samuel W. Beldon, Chauney H. 
Beasley, Nelson Y. 


Sinnickson, George H. Large. ] 


Dungan, Clement H. 





OBITUARIES 


Mr. AuGust STEPHANY. 

Mr. August Stephany, a pioneer of Egg 
Harbor City, and one of the foremost mem- 
bers of the Atlantic county bar, died at his 
home in Atlantic City on Thursday, June 9, 
aged fifty-six years. The cause of his death 
was heart failure. 

He first began to fail in health about a 
year ago and during the past winter suf- 
fered greatly. In March last his physicians 
ordered him to the South, and Mr. Stephany 
He re- 
turned feeling better but was very weak. 


spent five weeks in North Carolina. 


His condition rapidly grew worse and only 
twice after his return from the South did 
Mr. Stephany leave his home. 

Mr. Stephany was born in Nordhausen, 
Germany, December 16, 1841. He came to 
America in 1858 and for seven years was 
employed in the officeof the‘ New York 
Staats-Zeitung. In 1865 he removed to 
Egg Harbor City which was then almost in 


” 





its infancy, and up till the time he was ad- 
mitted to the bar in 1881, held the positions 
of city clerk and justice of the peace. On 
January 1, 1884, Mr. Stephany formed « 
partnership with Harry L. Slape, and the 
law firm of Slape & Stephany continued up 
till the time of Mr. Slape’s death in 1887. 
On January 1, 1895, Mr. Stephany estab- 
lished the firm of Stephany & Son, Robert 
E. Stephany being the junior member. The 
deceased was the first president of the At- 
lantic County Bar Association, and a mem- 
ber of the Odd Fellows and many German 
societies, including the Atlantic City Maen- 
nerchor and the Egg Harbor City Singing 
Society. He was city solicitor of Egg Har- 
bor City for the past fifteen years, and was 
developing that 
About 
three years ago he removed from his home 


largely instrumental in 
prosperous German municipality. 


on Philadelphia avenue, Egg Harbor City, 
and became a permanent resident of Atlan- 


tic City. A widow and five children sur- 


vive him. 

On June 12th, the Atlantic County Bar 
Association met and adopted the following: 

“The Atlantic County Bar Association, in 
ineeting assembled by call, beg to present 
their most respectful aud personal condol- 
ence to the family of Mr. Stephany in their 
great bereavement. 

“It will be allowable to say that not only 
our local bar but tl at of thestate has suffered 
a severe loss in hisremovyal. 

“Coming as he did a mere youth from the 
gymnasium in Nordhauzen, he promptly se- 
cured work on the ‘‘ New York Staats-Zei- 
tung.” From New York he came to Eeg Har- 
bor City, Atlantic county, where his pro- 
nounced ability made him easily the leading 
man of what was at that time only a settle- 
ment. Through his evergy and applied knowl- 
cdge the county has gained vastly in produc- 
tive industry and at Jarge, and owes hima 
debt which it will take along time to pay. 

‘While be entered his chosen profession 
late in life his progress was rapid and he 
soon commanded the respect of his brethern 
for his keen perception of the law andthe 
systematic and prompt manner in which the 
details of his office were conducted. He was 
zealous in behalf of his clients, true to his 
profession, and above all, an honest man. 

*Hetook great interest in the organiza- 
tion of this association and was its first presi- 
dent.” 

The Atlantic County Bar attended the 


funeral in a body and six of its oldest mem- 
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bers acted as pall bearers, among them 
Judge Thompson, Judge Endicott, Senator 
Hoffman, Mayor Ingham and Harry Woot- 
ton. 


Mr. Frank H. Dunn. 

Mr. Frank H. Dunn, eldest son of ex- 
Congressman John T. Dunn, died at his 
home in Elizabeth on May 23d, from an 
acute attack of bright’s disease. The first 
illness was about three 
weeks previous when a cold apppeared, the 


indication of his 


result of a trip which he made in a rowboat 
some considerable distance on the Staten 
Island Sound;to the anchorage of his yacht 
Nanie on the Staten Island shore, prepara- 
tory to a contemplated cruise early this 
summer. 

Mr. Dunn was born in Providence, R. I., 
September 29, 1870. He read law two years 
with his father in Elizabeth, and afterward 
for three years with Richard V. Lindabury. 

In 1891 he was admitted to practice. 
Since that time he associated with his fath- 
er in the firm of John T. Dunn & Son. 

He was clerk of the grand jury five years, 
appointment under former 
Prosecutor Fred C. Marsh. He was also 
assistant prosecutor during Mr. Marsh’s ad- 
ministration, and was continuing as such 


holding that 


under Prosecutor English. 

Mr. was a communicant of St. 
Mary’s Church, and a member of Elizabeth 
Lodge, Order of Elks. He wasalso a mem- 
ber of Elizabeth Council, Knights of Colum- 
bus, 


Dunn 


In politics he was a conservative Demo- 
erat. In connection with his law practice 
he was the counsel for Elizabeth and vicin- 
ity of the Republic Savings and Loan Asso- 
ciation of Newark. 

The members of the bar of Union county 
having learned of the untimely death of 
Frank H. Dunn, one ot their associates, wish 
to express the respect and esteem in which 
they held him, by the adoption of the follow- 
ing: 

Frank H. Dunn was a young man of great 
promise, and had at his death, established 
himself in the good opinion of the members 
of the bar, and his fellow citizens generally. 
Quiet and unassuming be exhibited those 
qualities which go to make a strong and en- 
during individuality. He was learned in h's 
profession, and he loved it; and his profession 





was honored in him. He had already given 
evidences of great promise in that profession 

and would no doubt have in the coming years, 
(had be lived) occupied a distinguished place 
at the bar of this state. He was manly, loyal 
and devoted in his attachments. 

To his family we also extend our sympathy, 
in their great affliction and particularly to 
his father, Hon. John T. Dunn, to whom he 
was more than ason, atrue, constant and de- 
voted friend, and to whom bis loss is irrepara- 
ble. 

Resolvei that the foregoing be spread on 
the minutes of the county courts. 

N. C. J. ENGLISH, 
L. A. GRAFF, 
JAMES C. CONNOLLY, 
Committee on Resolutions. 
June 6, 1898. 


Ex-JuDGE JOHN GAUNT. 

Ex Judge John Gaunt, of Gloucester 
City, died at his home there May 26, 1898, 
from general debility, after an illness of 
three weeks. The deceased was born in 
Philadelphia eighty years ago and when 
quite young went to Gloucester City to live. 
He was a Democrat and took an active in- 
terest in political affairs, and for many years 
held various offices of honor and responsi- 
bility. He served a term as clerk of Union 
township, before Gloucester City was incor- 
porated. In 1875 he was elected mayor and 
was re-elected in’76 and again in’77. He 
was appointed lay judge of the Camden 
Courts by Governor Abbett in 1883, and re- 
mained in that position until the office was 
abolished. He leaves a wife and one son. 
Mr. Jonun M. Crovucn. 

Mr. John M. Crouch, of Trenton, died 
Thursday morning, June 16, 1898, aged 
about fifty years, the cause being an attack 
Mr. Crouch was former depu- 
ty county clerk of Mercer and well-known 
throughout the county. He was admitted 
to the bar at the November term, 1890. 


of apoplexy. 





NEW LAWYERS. 


There were 37 new members added to the 
New Jersey bar at the present, June, Term 
of the Supreme Court, one of them a lady, 
Miss Florence M. Rose of Newark. Miss 
Philbrook was made a counsellor. The 
counsellors and attorneys were: 
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CouUNSELLORS. 

H. LeRoy Applegate, Samuel E. Ayers, 
Edward W. Benjamin, James Benny, Mar- 
tin V. Bergen, Jr., J. W. Rufus Benson, 
Pierre F. Cook, Thomas A. Davis, William 
S. Dodd, James Higgins, John G Horner, 
C. Frank Kireker, Clarence L. Murphy, 
Mary Philbrook, John L. Rankin, Charles 
E. Reberts, John H. White. 





ATTORNEYS. 
William A. Aiken, Hoboken; George 


W. Daly, Hoboken; Albert D. Ambruster, | 


Camden; Mahlon V. Booskirk, Camden; | 


Edward W. Delacroix, Camden; Allen 8. 
Morgan, Camden; John B. Kates, Camden ; 


William J. Thompson, Jr., Camden; John | 


O. Wilson, Camden; Harry V. Holden, 
Trenton; Huston Dixon, Trenton; Frank 
Benjamin, Newark; Henry C. Kees, New- 
ark; John T. Manning, Newark; Edward 
Munn, Newark; James Perry, Newark 
Florence M. Rose, Newark; William G, 
DeMeza, Plainfield; George W. V. Moy, 


Plainfield; William Nelson Runyon, Plain- | 


field; Melville Feder, Paterson; Peter J. 
Jersey City; Eugene 
City; George T. Vickers, Jersey City ; 
Daniel H. Beekman, Somerville; 
T. Stevens, Cape May; Peroy W. Crane, 
Montclair; Charles E. Henderson, Jr., 
Mount Holly; William A. Slaughter, 
Mount Holly; Thomas G. Hilliard, Salem + 
William Rollins, West Orange; Nathaniel 
G. Toms, Morristown; William F. Vosseler, 
Bound Brook; Ralph L. P. Wallace, 
Chesterfield; William G. French; William 
P, Kiernan. 





N. J. SUPREME COURT DECISIONS. 





On June opinion day, besides various 
opinions read, the syllabus or other particu- 
lars of which will be given hereafter in the 
JOURNAL, decisions were announced in the 
following cases : 

L. F. Breunecke & Co. v. Nicholas H. 
Denyse ; certiorari set aside. 

Sarah N. Lippincott v. Township of Pen- 
sauken ; sale of land for taxes set aside. 

Hogen v. Jersey City, Hoboken and 


Rutherford Railroad Company; rule grant- 
ed. 


LAW JOURNAL 


Reed ads. Hopper; rule discharged. 

West Jersey and Seashore Railroad Co 
ads. May, admr.; verdict reduced to $1,500, 

Same ads. May; rule made absolute. 

Same ads. May, next friend; verdict re- 
duced to $3,000. 

Ward v. D. L. & W. R. R. Co.; demurrer 
overruled. 

Mundy v. Enterprise Lumber Co.; judg- 
ment affirmed. 

Consolidate Traction Co. ads 
verdict reduced to $2.500. 

Barr ads. State: judgment for the State. 

Kerr v. Henderson ; affirmed. 

Polanski ads. Humphreys, receiver; rule 


Thomas ; 


discharged. 

Atlantic Coast Railroad Co. v. Rennard ; 
affirmed. 

Same v. Wilson; affirmed. 

Consolidated Traction Co. ads. Graham; 
rule made absolute. 

Feeney ads. Curley; demurrer overruled. 
Webster; 


Holmes ads. demurrer sus- 


tained. 


Turres v. N. Y. S.& W.R. R. Co.; af- 


Wes | firmed. 
McGinnis, Paterson; Charles Hardenberg, | 


W. Leake, Jersey | 


Lewis | 


Repetto ads. Yates; rule made absolute. 

Central R. R. ads. Exton ; rule discharged. 

Lepee ads Gloucester and Salem Turn- 
pike Co.; demurrer sustained. 

Newark Land Co. v. Harrington; demur- 
rer sustained. 

Ocean Grove Camp Meeting Association 
v. Berthall ; judgment affirmed. 

Franklin Electric Light Co. v. Fort 
Wayne Co.; rule discharged. 

Brady v. Congar ; judgment for defendant 

Richard Harcourt v. Asbury Park ; cer 
tiorari denied. 

Charles H. Hogan v. Nathan Briggs; 


| mandamus denied, 








State Board of Assessors ads. Township 
of Elsinboro; assessment sustained. 

William E, Walker v. The Gansevoort 
Bank ; judgment affirmed. 

Joseph H, Wehrle v. Mutual Land and 
Home Company; writ dismissed. 

William L. Hankins v. Alexander L. 
Berrian ; reversed. 

Home Telephone Company v. New Bruns- 
wick; mandamus denied. 

Christian I. Ruff v. Frank Kebler; judge- 
ment affirmed. 
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The license of the Shark River Amuse- 
ment Company was set aside as not being 
properly granted. 





THE PORTRAIT. 


FosteR M. VOORHEES. 

Acting-Governor Foster M. Voorhees was 
born at Clinton, Hunterdon county, N. J., 
November 5, 1856, and as an attorney and 
counsellor-at-law has practiced in Elizabeth- 
port. He was graduated from Rutgers 
College in 1876, and studied law with Hon. 
William J. Magie, now Chief Justice of the 
Supreme Court, at Elizabeth. He was a 
school commissioner of Elizabeth for four 
years, and was a member of Assembly during 
the years 1888, 1889 and 1890. In 1894 he 
was nominated by Governor Werts to the 
office of Circuit Court Judge, but declined 
the honor. In the session of 1895, he 
served as chairman of the special investi- 
gating committee of the Senate, and last 
year, as well as the year before, he acted as 
leader of the Senate and served as chairman 
of the committees on Judiciary and State 
Prison, and as a member of the committees 
on Election, Edueation, Passed Bills and 
Sinking Fund. In 1896 he was re-elected 
to the Senate by the phenominal plurality 
of 5515. 

He was elected President of the Senate at 
the organization of the present Legislature, 
and on the resignation of John W. Griggs 
to become Attorney-General of the United 
States, he became Acting-Governor. 





WITTY AND WISE, 


An Irish witness was being examined as 
to his knowledge of a shooting affair: 

“ Did you see the shot fired ?” the magis- 
trate asked. 

“No, soor, I only heard it,” was the evas- 
ive reply. 

“That evidence is not satisfactory,” re- 
plied the magistrate sternly—“stand 
down!”’ 

The witness proceeded to leave the box, 
and directly his back was turned he laughed 
derisively. 

The magistrate, indignant at this cun- 
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tempt of court, called him back, and asked 
him how he dared to laugh in court. 

“Did you see me laugh, your honor ?” 
queried the offender. 

“No, sir, but I heard you,’’ was the irate 
reply. 

“That evidence is not satisfactory,” said 
Pat quietly, but with a twinkle in his eye. 

And this time everybody laughed except 
the magistrate. 


PAT’S IDEA OF THE JUDGE. 


A member of the legal profession, of very 


diminutive statute, was elected to the Bench 





some years ago in a Pennsylvania town; and 
one of the first cases before his honor was 
that of a brawny Irishman of colossal size. 
The son of Erin was charged with assault 
and battery and was told by the court to 
stand up. The defendant did so, and, 
though he wassix feet six inches tall, he 
could barely see the top of the mazistrate’s 
Raising 


himself on tiptoe and bending forward, with 


head appearing behind the desk. 


his hands before his eyes, as if peering at 
some distant object, the Irishman shouted, 
“Holy Moses—and is Patrick O’Minehan 
going to be tried by a fairy?” 


BOOK NOTICE. 


A Digest OF THE DECISIONS OF THE 
Courts oF LAW AND EQUITY OF THE 
SrateE OF NEw JERsEY, from 1887 to 
1898, embracing all the cases reported in 
the regular reports of the state, and also 
in the reports for the District and Circuit 
Courts of the United States for the Dis- 
trict of New Jersey. By Albert C. Wall, 
M, A., counsellor-at-law, Newark, N. J. 
Soney & Sage. 1898. 

It is more than ten years since the first 
supplement to “Stewart’s Digest,” was pub- 
lished, and the bar will welcome this second 
supplement with thanks to the author and 
the publishers. Twenty-five volumes of the 
law and equity reports have been published 
within that time, and the burden of exam- 
ining the separate indexes was becoming 
intolerable. The period covered by this 
second supplement is about the same as 
that covered by the first, and it is worth 
noting that in spite of the increase in the 
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numbe: of equity judges and the increase of 
litigation in the larger circuits. The number 
of volumes of reports is not larger during 
the second period than during the first. 
From 1876 to 1887 there were ten volumes 
of law reports and fifteen of equity, and 
from 1887 to 1897 eleven of law and thirteen 
of equity. The new digest does not include 
the year 1897; it ends with 9 Dickinson 
and 30 Vroom, and does not contain the 
later cases published in the “Atlantic Re- 
porter.” The headnotes of these could not 
have been taken without permission, but if 
that could not have been had, it would have 
been well worth while to write new ones. 
Mr. Wall has done wisely in making no 
radical change in the plan adopted by Mr. 
Stewart. It is fitting that a supplement 
should conform to the original, and it is 
easy fur us to walk in the familiar way. 
There are, however, some improvements in 
details to which we have become accus- 


tomed in other and more recent digests, 
which might have been adopted without de- 
parting from the general plan, such as the 


use of head lines and catch words for ex- 
ample, and the further sub-division of cer- 
tain large topics, and indeed, in this digest 
we miss the catch-words which appeared in 
a rather desultory fashion in Stewart’s par- 
agraphs. 

Mr. Walls’ digest contains a distinct im- 
provement in the separation of cases at law 
from those in equity in the arrangment of 
This 


supplement has, moreover, what the prior 


each class of cases in order of time. 


one has not, an alphabetical index of the 
whole work, and we only wish that this in- 
dex included the contents of the first sup- 
plement as well. 

No one can look through this new book 
without being struck with the large numper 
of references to cases in the New JERSEY 
Law Journau. They 
every page and the cases referred to are 
not only those which appear in the state re- 
ports but also cases at the circuits and in 
chambers both at law and in equity, and 
many of them involve important questions 
of a character not likely to arise on final 
argument. 


occur on almost 





THE NEW JERSEY LAW JOURNAL. 


The decisions of the Federal courts in 
New Jersey are increasing in number and 
these also form an important feature of this 
Ls al 
Chey relate not merely to patents 
and questions of Federal law but also to 


digest. 


many other questions arising between citi- 
zens of different states. 

It is easy to find errors and omissions in 
any digest and we are satisfied that this one 
is well arranged and carefully prepared but 
there are defects in the index and some mis- 
takes in cla-sification. 
ample, contains no references under the 
word “ 
but they are found only under the title 
“ Municipal Corporations.” And again street 
railways are treated under the illogical and 
antiquated title “Horse and Street Rail- 
ways.” There are few horse railways left 
outside of the city of New York and there 
is scarcely one case in the digest relating to 


The index, for ex- 


ater”? to cases on surface waters, 


horse railways and surely those would come 
properly under the title “ Street Railways.”’ 
In this same title there is a striking exam- 
ple of the want of subdivision which we 
have referred to, for cases of negligence of 
street car drivers are mixed up with cases 
on the right to use the streets for the poles 
and wires of the trolley system. An im- 
portant case involving the ahatement of a 
suit in equity by reason of the plaintiff's 
parting with his interest is found only un- 
der the title “Contempt” and there is no 
reference to it under any other heading. A 
desire to adhere to Mr. Stewart’s plan does 
not justify the classification of “ Orphans’ 
Courts” under “ Courts of Equity”. Cases on 
the service of process on foreign corpora- 
tions are divided between the titles “ Prac- 
tice” and “Foreign Corporations” and 
there is no reference from one to the other 
except in general terms. The cross refer- 
ences everywhere are in general terms as 
they are in “ Stewart’s Digest,” and experi- 
ence with this should have dictated a change 
of method. On the whole, however, the 
‘s Digest” is well planned and carried out 
by the author, and the work of the publish- 
ers in printing and paper and typographical 
arrangement is excellent. E. Q. K. 
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